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What is Facilitation?

Facilitation is a provision of the Employment Relations Act (ERA) that is rarely used but
allows for parties to a dispute to have a third-party determination about a bargaining
outcome. The determination, however, is not binding: the parties may, or may not,
acceptit.

Why is it not often used?

1. Abasic focus of the ERA is on the parties. The provisions of good faith, direct
bargaining etc all provide a platform underpinned by the responsibility lying
with the parties to resolve issues and progress the employment
relationship. Mediation supports that focus but facilitation, where a third party
offers up a settlement, does not.

2. And, in fairness, most parties agree with this focus. When a third party settles an
agreement, neither party “owns” it, which in turn means the deal often isn’t
cemented in and the same issues arise again on renewal. Arbitration (a binding
decision on the parties) is the ultimate “third party intervention” for which there
is no provision in the ERA.

3. Primarily because of (1), the ability to get to facilitation, even if the parties want
it, is not easy. The ERA must first assess whether the criteria that allow
facilitation have been met. These are:

a. Thatduring bargaining, a party has failed to comply with the duty of good
faith, and that failure is serious, sustained and has undermined the
bargaining.

b. That the bargaining has been unduly protracted and extensive efforts
(including mediation) have failed to resolve the difficulties that have
precluded the parties from entering into a collective agreement.

c. That during bargaining there has been 1 or more strikes or lockouts; and
that they have been protracted or acrimonious.

d. That a party has proposed a strike or lockout; and if it were to occur, it
would be likely to affect the public interest substantially.

If the Authority allows facilitation, a second adjudicator must be appointed to hear the
matter. During this process the parties can continue to bargain, strike, etc, in an
endeavour to reach settlement without a determination. Should any determination be
rejected by either party, the dispute continues. If one party gets a determination they
like (and the other party rejects it), undoubtedly the “successful” party will claim a
moral victory, but ultimately if one party rejects the determination, that’s it.
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